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administered to all. Let us not, in our zeal for the cause of religion 
and morals, run ahead of all knowledge and understanding. Let 
us not, by judicial legislation, enact a new law which never had any 
existence before. Let us give no countenance to a principle of 
construction which is unreasonable in itself, and which tends to 
favor the rich and to oppress the poor. 

I concur with the Chief Justice in the opinion that the judgment 
of the alderman ought to he reversed. 



Court of Appeals of the State of New York, April, 1854. 

JOHN HENDBICKSON JR., PLAINTIFF IN ERROR VS. THE PEOPLE, DEFEND- 
ANTS IN ERROR. 

1. The testimony of a person examined as a witness before a Coroner's jury, such per- 
son not being at the time under arrest, or charged with crime, may be given in 
evidence against him, on his subsequent trial for the alleged murder of the de- 



2. The witness in such case, stands on the same footing as the witnesses examined on 
the trials of issues. He is not bound to criminate himself, and may decline to 
answer as to whatever tends to do so ; but if he fail to avail himself of his privi- 
lege, his answers will be deemed voluntary, and may be given in evidence 
against him. It is only when he is compelled to answer after having declined 
to do so, that the answer will be deemed compulsory and will be excluded. 

3. On the trial of a prisoner for the murder of his wife, the prosecution was per- 
mitted to introduce in evidence, the will of the father of the deceased, by which 
it appeared that the testator devised all his property to his wife for life, and 
after her death, to his three children ; the son to take one half, and the deceased 
and her sister, each one fourth, held: that such evidence was properly admitted, 
as bearing upon the question of motive. 

The prisoner was convicted at the Albany Oyer and Terminer, 
of the murder of his wife, and on writ of error to the Supreme 
Court the judgment, was affirmed. The case was then removed by 
writ of error to this Court. The questions relied upon, are suffi- 
ciently stated in the opinion of the Court. 

J. K. Porter, for plaintiff in Error. 

S. Harris, (District Attorney,) for defendant in Error. 

The opinion of the Court was delivered by 

Parker, J. — The wife of Hendrickson died on Sunday, the 6th 
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of March. On the evening of the next day a coroner's inquest was 
held, before which Hendrickson was sworn and examined as a wit- 
ness. He stated the circumstances attending the death of his wife. 
When interrogated as to his having been in Albany, he said he had 
been there " two weeks ago last Saturday ;" and when asked if he 
had not been there since, he said, " Oh yes, I believe I was, a week 
ago last Saturday," as if correcting himself; and on being further 
interrogated, said, " I was, last Saturday." He further stated the 
object of his going to Albany, and mentioned several places in the 
city where he had been, but said he did not remember having been 
into Springsteed's drug store or any other drug store. 

Upon the trial at the Oyer and Terminer, the counsel for the 
prosecution offered to prove the statement so made at the coroner's 
inquest. The counsel for the prisoner objected to the evidence, on 
the ground that what the prisoner swore to on that occasion was 
not a voluntary statement. The objection was overruled and the 
evidence received, to which the counsel for the prisoner excepted ; 
and the alleged erroneousness of that decision constitutes the first 
ground on which the prisoner relies for a reversal of the judgment. 
I. The general rule is, that all a party has said which is relevant 
to the questions involved in the trial, is admissible in evidence 
against him. The exceptions to this rule are where the confession 
has been drawn from the prisoner by means of a threat or a 
promise, or where it is not voluntary, because obtained compulsorily 
or by improper influence. It is not claimed in this case, that the 
statement in question was obtained by means of any promise or 
threat or by any inducement whatever ; nor is it supposed that 
there was any compulsion or any influence affirmatively exercised 
upon the mind of the prisoner, beyond what is sought to be in- 
ferred from the fact that he was required to testify as a wituesa. 
But it is contended that because he was so required to testify, upon 
a general inquiry into the cause of the death of his wife, his state- 
ment was not voluntary and should have been excluded. The 
record shows that the objection at the trial was placed only on the 
ground that the statement was not voluntary. 

Hendrickson was not in custody. He made no objection to 
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being sworn as a witness or to answering any question that was put 
to him. He was treated, in every respect, like the other witnesses. 
At the time of his examination, no circumstances had been de- 
veloped warranting a suspicion against him. The post mortem ex- 
amination did not take place till the next day, and it was not until 
the second day after his testimony before the corner's inquest, that 
he was arrested under a warrant issued, not by the coroner, but by 
a police justice of the city of Albany. His statement as a witness 
was in no respect an admission of guilt. On the contrary it was a 
denial of material facts attempted, on his trial, to be established by 
other witnesses. His testimony was calculated to ward off suspi- 
cion from himself, not to attract it towards him. 

The question presented, therefore, is, whether, under the circum- 
stances, the statement of a witness is to be excluded on the ground 
that it was not voluntarily made. 

Several English nisi prius decisions were cited on the argument, 
which it is necessary to examine. 

Merceron's case, 2 Starkie R. 366, decided in 1818, was an 
indictment against a magistrate for having corruptly and impro- 
perly granted licenses to public houses which were his own pro- 
perty. Abbot, J., permitted the prosecution to prove what the de- 
fendant had said in the course of his examination before a commit- 
tee of the House of Commons, appointed for the purpose of enquir- 
ing into the police of the metropolis, though it was objected that 
the statement had been made under a compulsory process from the 
House of Commons, and that the declarations were not voluntary. 

In the case of Saworth, & Carr. & Payne, 254, decided in 1830, 
it appeared that before the prisoner was charged or suspected, a 
person named Shearer had been examined on the charge of forgery, 
and that the prisoner was called as a witness against Shearer and 
his deposition taken. The counsel for the prosecution proposed to 
read this deposition as evidence against Haworth, which was ob- 
jected to. Justice Parke said, " I think that I ought to receive 
this evidence. The prisoner was not, when he made this deposi- 
tion, charged with any offence, and he might, on that as well as on 
any other occasion when called as a witness, have objected to an- 
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swer any question "which might have a tendency to expose him to a 
criminal charge, and not having done so, his deposition is evidence 
against him. 

In a note by the reporter to this case it is said, that in a case 
tried at Worcester, where it appeared that a coroner's inquest had 
been held on the body of A, and it not being suspected that B was 
at all concerned in the murder of A, the coroner had examined B 
upon oath as a witness. Parke J., would not allow the deposition 
of B so taken on oath on the coroner's inquest to be read in evi- 
dence, on the trial of an indictment afterwards found against B for 
the same murder. 

I cannot find this anonymous case is anywhere reported more 
fully. It would be much more satisfactory to know the particular 
circumstances of the case and the grounds for the decision. With- 
out them, it is entitled to but little weight as authority. And so it 
seems to have been viewed by Littledale, J., in the case of Hex vs. 
Clewes, tried before him during the same year, and reported as to 
other points in 4 Carr. & P. 221. In Mr. Greaves' note w 
2 Buss, on Crimes, 860, 7 Am. ed., on the authority of his manu- 
script notes, he says the grand jury asked Littledale, J. " can evi- 
dence of a prisoner who was examined on oath before the coroner 
as a witness, be admitted as evidence against the same person, 
when subsequently indicted for the murder of the person on whose 
body the inquest was held ? Littledale, J., answered in the affirma- 
tive ; when, the case referred to in the anonymous note being men- 
tioned, the Judge (Littledale) directed the grand jury to receive 
the evidence and leave the point for discussion on the trial. 

Tubby's case 5 Carr. & P. 530, tried in 1833, was an indict- 
ment for burglary. Andrews, for the prosecution, proposed to read 
a statement made upon oath by the prisoner, at a time when he 
was not under any suspicion. Pendegrast objected that it was a 
violation of the rule of law, which held that a prisoner should not 
be sworn. Vaughan, B. said, "I do not see any objection to its 
being read, as no suspicion attached to the party at the time. The 
question is, is it the statement of the prisoner under oath ? Clearly 
it is not, for he was not a prisoner at the time he made it." 
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In Rex vs. Lewis, 6 Carr. & P. 161, decided also in 1833, 
several persons, one of whom was the prisoner, were summoned 
before the committing magistrate touching the poisoning of C. No 
person was then specifically charged with the offence. The prisoner 
was sworn and made a statement, and at the conclusion of the ex- 
amination she was committed for trial. It was held that this state- 
ment was not receivable in evidence against the prisoner. Gurney, B. 
said this case was quite distinguishable from that of Bex vs. Tubby, 
and that, under the circumstances, he should have agreed with his 
Brother Vaughan. " But (he said) this being a deposition made 
by the prisoner at the same time as all the other depositions on 
which she was committed, and on the very same day on which 
she was committed, I think it is not receivable. I do not think 
this examination perfectly voluntary. It has been supposed 
the prisoner was brought before the magistrate on a charge or 
suspicion of guilt ; but Mr. Greaves says in his notes (2 Russ. on 
Cr. 857, 7th Am. Ed. note n), that he was counsel in this case, and that 
the prisoner was summoned in the ordinary way, as a person who 
could give some evidence touching the matter and not because any 
suspicion attached to her. 

In Bex vs. Davis 6 Carr. & P. 177 also decided in 1833, the 
daughter had been examined as a witness before the committing 
magistrate against her father, and was then committed as a joint 
receiver of stolen goods with him. Her statement was excluded as 
evidence against her on her trial by Gurney, B. on the same 
ground as in Bex vs. Lewis. In regard to this case, Mr. Greaves 
says, (2 Russ on Cr. 857, note w. 7th Am. ed.) that the ground of 
the decision was, not that there was a suspicion in the mind of the 
magistrate, or even that the prisoner might be aware that there 
was such a suspicion, but that the prisoner had been examined on 
oath as a witness, and says, that after the decision in the late case 
of Bex vs. Wheater, (to which I shall refer hereafter,) it may be 
doubtful whether that was a sufficient reason for rejecting the de- 
position. 

In Begina vs. Wheeley, decided in 1838, 8 Carr &, P. 250, a 
party, who was charged with murder, made a statement before the 
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coroner at the inquest, which was taken down. The paper pur- 
ported that the statement was made on oath. Alderson, B. held 
on the trial of the party for murder, that the statement was not re- 
ceivable, and that parol evidence was not admissible to show that 
no oath in fact had been administered to the prisoner. If this was a 
case of the examination of a prisoner, and not of a witness, as it 
has been understood to be by commentators, (2 Russ. on Cr. 855, and 
860 and notes,) its correctness will not be questioned, and it can 
have no bearing upon the question now before us. 

The next case, in order of time, was Regina vs. Wheater, 2 
Moody's Crown Cases, 45, decided in 1838, which was an indict- 
ment for forgery. On the trial, before Coleridge, J., the examina- 
tion of the prisoner previously taken on oath, as a witness, before 
the Commissioners of Bankruptcy, concerning the bills alleged to 
be forged, was held admissible as evidence against him. The opin- 
ion of all the Judges was desired on this point, and the case was 
argued before all the Judges, except Park, J., and Grurney, B., who 
held that the evidence had been properly received. 

In Regina vs. Owen et al, 6 Carr & P. 83, tried in 1839, 
the defendants were indicted for rape. The prosecution offered to 
prove the statements made by Owen on oath at the inquest held on 
the body of the person ravishedj while the defendants were in 
custody. The counsel for the prisoners admitted that where wit- 
nesses had been examined voluntarily, their depositions might after- 
wards be read against them ; but objected that these defendants 
were in custody, and cited the case of Wheeley, where Baron Aider- 
son rejected the deposition because it was on oath and taken while 
in custody. But Williams, J., said : I know that my brother 
Alderson did so ; but I also know " that there has been a reaction in 
opinion, (if I may be allowed the expression.) I shall, therefore re- 
ceive the evidence and reserve the point, if it shall become neces- 
sary." It is said that Baron Alderson, who had tried Wheeley's case, 
was in the next Court at this time, and that Williams, J., had con- 
sulted with him in an earlier part of the case. (Joy on Confes- 
sions, 62.) 

In Regina vs. Owen and others, 9 Carr. & P. 238, the same 



HENDRICKSON vs. THE PEOPLE. 537 

defendants were tried in 1840, for the murder of the person ravish- 
ed ; and Gurney, B., refused to receive in evidence the deposition 
on oath of the prisoners taken before the Coroner's inquest, though 
it must have been known they had been received on the previous 
trial of the same prisoners for rape. Baron Gurney, however, cited 
Wheater's case, then recently tried before Coleridge, and admitted 
he could not, on principle, see the distinction between that and 
some of the other cases. 

In the later case of Regina vs. Sandys, 1 Carr. & Marsh. 345, 
decided in 1841, the prisoner was tried for murder, and Erskine, J., 
admitted in evidence, her deposition taken at the Coroner's inquest, 
and reserved the point for the consideration of the fifteen judges. 

All the decisions to which I have referred, except that in the case 
of Wheater, were made at nisiprius, and their general current is 
certainly in favor of the admissibility of the evidence in question ; 
but to give them or any of them much weight as authority, it is 
necessary to understand the reasons that governed, and to see on 
what principles they are based. Without that, decisions made at 
the Assizes, necessarily without time for consultation and examina- 
tion, can avail but little in deciding a controverted question of law. 

So far as the evidence was rejected on the ground that the state- 
ment was on oath, as in the case of Davis and others, it must now 
be regarded as settled by the decision of all the judges in Wheater's 
case above cited, that that of itself constitutes no objection. Mr. 
Joy in his treatise on the admissibility of confessions, reviews all 
the decisions at nisiprius, apparently conflicting, and comes to the 
conclusion that the decision by all the judges in Wheater's case 
establishes the principle that a statement not compulsory, made by 
a party not at the time a prisoner under a criminal charge, is ad- 
missible in evidence against him, although it is made upon oath. 
(Joy on Confessions, sec. 8, 62.) 

It is now regarded as a well settled rule, and recognized in the 
elementary books, that where a witness answers questions upon ex- 
amination on a trial tending to criminate himself and to which he 
might have demurred, his answers may be used for all purposes. 
(2 Starkie's Ev. 50; Roscoe's Cr. Ev. 45.) Such answers are 
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deemed voluntary, because the -witness may refuse to answer any 
question tending to criminate him. (1 Green. Ev. § 225.) If, 
however, he should be compelled to answer after claiming his privi- 
lege, his answer will be deemed compulsory, and cannot be given in 
evidence against him. 

Where the evidence offered has been rejected on the ground that 
the statement was made when the prisoner was in custody charged 
with crime, as in Wheeley's case, and Owen's case, it seems to me 
clear that it was properly excluded. Because these were cases of 
the examination of a prisoner, not of a witness. In such cases it is 
& judicial examination, and it should not be on oath, and certain 
precautions for the protection of the accused are always to be ob- 
served. In this State such examinations are regulated by statute. 
(2 E. S. 2d ed. 794.) But neither is the statue, nor were the com- 
mon law rules of which it is declaratory, applicable to any examina- 
tion except that of a person brought before a magistrate on a charge 
of crime. All other examinations are classified as extrajudicial, 
(Green. Ev. 216,) and are to be conducted like other cases of the 
examination of witnesses. 

It is evident that in deciding the case of Lewis, above cited, the 
mind of the presiding Judge was influenced to some extent by the 
supposition, that the facts peculiar to it gave to the testimony the 
character of a judicial examination ; for Baron Gurney lays stress 
upon the facts that the deposition was made at the same time as all 
the other depositions on which she was committed, and on the same 
day on which she was committed. In both these resemblances to a 
judicial examination, the case of Lewis differs from that now before 
us ; for Hendrickson was arrested on a complaint made before a 
different magistrate, and on a subsequent day. It is unnecessary, 
therefore, to express an opinion as to the soundness of the reasons 
given by Baron Gurney for his decision in the case of Lewis. 

The examination of a witness before a Coroner's inquest bears 
even less resemblance to a judicial examination than that taken 
before a committing magistrate to a grand jury. A Coroner's in- 
quest may be held in all cases of sudden death, but an examination 
before a committing magistrate or a grand jury takes place on com- 



HENDRICKSON vs. THE PEOPLE. 539 

plaint made that a crime has been committed. It is only where a 
person is charged with crime and is examined with regard to the 
truth of such charge, that his examination can be considered judicial. 

In the case of the State vs. Broughton, 7 Iredell, 96, de- 
cided in North Carolina, in 1846, where the grand jury were investi- 
gating an offence with a view to discover the perpetrator, and the per- 
son who was subsequently indicted, was examined before them on 
oath and charged another with the commission of the offence, it 
was held that the examination might be given in evidence against 
the prisoner on the trial of his indictment. Ruffin, Ch. J. said, 
however, that if the evidence given by the prisoner had been a con- 
fession of his guilt and the grand jury had found a presentment on 
it, the court would have held that it could not be given in evidence 
against him. It is not material to the decision of this case to in- 
quire whether the Chief Justice was right or not in the distinction 
he made between a confession and a statement not a confession, be- 
cause neither in that case nor in the one now before us, was there 
any confession. Both statements tended to turn attention away 
from the witness. I am inclined, however, to think the Chief Jus- 
tice erred in the case of Broughton, in the reason assigned for his 
decision. For the law seems to be that the rule as to confessions 
applies not only to direct confessions, but to every other declaration 
tending to implicate the prisoner in the crime charged, even though 
in terms it is an accusation of another, or a refusal to confess. 
(Green. Ev. § 219, note 2, and cases there cited.) But while the 
decision in the case of Broughton is in accordance with the ruling 
in the case before us, the reason given for that decision, if it be 
erroneous, does not conflict with such ruling. 

Independent of any supposed authority, I do not see how, upon 
principle, the evidence of a witness not in custody and not charged 
with crime, taken either on a coroner's inquest, or before a com- 
mitting magistrate or a grand jury, could be rejected. It ought 
not to be excluded on the ground that it was taken on oath. That 
reason would exclude also the statements of witnesses on the trials 
of issues. The evidence is certainly none the less reliable, because 
taken under the solemnity of an oath. No injustice is done to the wit- 
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ness, for he was not bound to criminate himself, or to answer in re- 
gard to any circumstance tending to do so. If it is a good ground of 
exclusion, that the statement was made as a witness on oath, then the 
rule of law that protects a witness from criminating himself is of 
no value, and may at once he abrogated. The rule was adopted 
upon the supposition that the answer might be introduced in evi- 
dence against the witness. If it cannot be, the witness has no 
longer any reason for claiming his privilege. 

Nor can the exclusion of the evidence depend on the question 
whether there was any suspicion of the guilt of the witness lurking 
in the breast of any person at the time the testimony was taken. 
That would be the most dangerous of all tests, as well because of 
the readiness with which proof of suspicion might be procured, aa 
of the impossibility of refuting it. Besides, the witness might have 
no knowledge of the existence of any suspicion, so that his mind 
could not be affected or his testimony influenced by it. It is only 
when he is charged with crime, and examined on such charge, that 
there is good reason for treating him as a party to the proceeding. 
The common law has been as tender of the rights of witnesses as of 
parties. 

It is the policy of the common law never to compel a person to 
criminate himself. That policy secures as well to a witness as to a 
party the privilege of declining to answer. The former is supposed 
to know his rights — the latter is to be specially instructed in regard 
to them by the presiding magistrate. But if either fail to avail 
himself of the privilege, his answer is deemed voluntary, and may 
be used as evidence. 

It is only upon a judicial examination, viz : in the case provided 
for by statute where the prisoner is brought before a magistrate 
charged with crime, that the preliminaries required by statute are 
to be observed and the examination taken without oath. All other 
examinations are extrajudicial. The former is the examination of 
a party — the latter of a witness. In all cases as well before 
coroner's inquests as on the trial of issues in court, when the wit- 
ness is not under arrest, or is it not before the officer on a charge 
of crime, he stands on the same footing as other witnesses. He 
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may refuse to answer and his answers are to be deemed voluntary, 
unless he is compelled to answer after having declined to do so ; in 
the latter case only will they be deemed compulsory and excluded. 
Applying these rules to the case before us, Hendrickson's answers 
before the coroner's inquest were voluntary and were properly re- 
ceived as evidence against him. 

II. The second ground on which the prisoner asks a reversal of 
the judgment is that the will of Lawrence Van Deusen, the father 
of the deceased, was improperly admitted in evidence. The will 
was dated 1st November, 1851, and by it the testator devised all 
his property to his wife for life, and after her death to his three 
children, Lawrence Van Deusen, Maria Hendrickson, (the deceased) 
and Susannah Hungerford, one moiety to Lawrence Van Deusen, 
and the remaining moiety to be equally divided between Maria 
Hendrickson and Susannah Hungerford. By the will, therefore, 
the deceased would have received one-fourth part of the estate 
after the death of her mother. This evidence was received as bear- 
ing upon the question of motive. If it tended, in the least, to show 
that the prisoner had been disappointed in the pecuniary expecta- 
tions he had entertained from his alliance with the family, in not 
being able to realize them till after the death of his wife's mother, 
and then not in an equal proportion with the brother; or, if it 
tended to show how little property he might expect from his wife, if 
she lived — in either case, whether the supposed motive was resent- 
ment or avarice, it was properly received. It was competent to 
show whether the prisoner would gain or lose by the death of the 
deceased, and to compare the small amount expected to be realized 
at a distant day, with the intermediate burthen of her maintenance. 
Taken in connection with the previous testimony, tending to show a 
want of affection on the part of the prisoner towards his wife, this 
evidence was clearly admissible. Considerable latitude is allowed 
on the question of motive. Just in proportion to the depravity of 
the mind, would a motive be trifling and insignificant, which might 
prompt to the commission of a great crime. We can never say the 
motive was adequate to the offence ; for human minds would differ 
in their ideas of adequacy, according to their own estimate of the 
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enormity of crime, and a virtuous mind would find no motive suffi- 
cient to justify the felonious taking of human life. 

I think the evidence of the will was properly received. It was 
the province of the jury to determine the weight to which it was 
entitled. 

My conclusion is, that there was no error committed on the trial, 
and that the judgment of the Supreme Court should be affirmed. 

Judgment affirmed. 



Court of Appeals of Maryland. 1 

IN THE MATTER OP WALSH. 

1. The Benefit of 31 Charles II, ch. 2, (the Habeas Corpus Act) secured to inhabi- 
tants of Maryland, by article 3d, of Bill of Rights. 

2. Act of 1809, ch. 125, sec. 2, declares, that application for Habeas Corpus may, 
be made " to the Chancellor, or any Judge of the Court of Appeals, or of the 
County Courts in vacation time." Held, that this Act applies to the Judges of 

the existing Court of Appeals. 

8. The 4th Article of the new Constitution, sec. 2, provides, " That the Court of Ap- 
peals shall have appellate jurisdiction only, and the jurisdiction which the pre- 
sent Court of Appeals now has &c." Held, That this section does not abrogate 
the second section of Act of 1809, ch. 125. Quaere, Can the Court of Appeals, 
when in session, in Term time grant a Habeas Corpus ? 

4. Held, That the the Act of 1853 ch. 238, confers upon the Circuit Courts and 
their Judges, such power only as the County Courts or the Court of Chancery, 
while in session in term time could have and exercise, and that in this particular 
it does not in effect repeal the Act of 1809. 

5. Held, That, no individual Judge of the Court of Appeals, during the term time 
of the Court, has jurisdiction to grant the writ of Habeas Corpus, that jurisdic- 
tion being expressly limited to vacation time. Also, that if this application had 
been made in vacation time, the writ would unhesitatingly have been granted. 

The petition in this case, prayed for a Habeas Corpus upon the 
following statement of facts upon oath, viz : " That a stranger call- 
ing himself Walsh, a student of the Roman Catholic Novitiate in 
Annapolis, was forcibly taken out of the limits of Anne Arundel 

1 Before the Hon. J. T. Mason. 



